
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA

Plaintiff

Case No. 4:05-CV-329-GKF-PJC

TYSON FOODS, INC., et aI.,

Defendants.

STATE OF OKLAHOMA' S REPLY MEMORANDUM IN FURTHER SUPPORT OF
MOTION TO EXCLUDE DEFENDANTS' EXPERT REPORT

REGARDING THE FEASIBILITY OF PLAINTIFFS' HYPOTHETICAL
ALUM REMEDIATON STRATEGY

Plaintiff, the State of Oklahoma ("the State ), hereby submits this reply memorandum in

further support of its Motion to Exclude Defendants ' Expert Report Entitled " Evaluation of

Hypothetical Remediation Strategy Presented in Stratus Contingent Valuation Study

(Dkt. #2242) ("State s Motion

Introduction

In responding to the State s Motion, Defendants contend that the State moves to strike the

Connolly Report "on the basis that misleading survey participants with ' information that is not

factually correct' is allegedly commonplace and appropriate in CV public opinion surveys

rendering the Connolly Report irrelevant." (Defendants ' Brief (Dkt. #2317) (" Defs. ' Brf." ) at 2.

What Defendants ' Response ignores , however, is that the use of counterfactuals is not simply

alleged" to be "commonplace and appropriate in CV public opinion surveys (id). As support

for the fact that presenting counterfactual information is well-accepted in contingent valuation

Defendants' Response was fied late. The State s Motion was fied on June 17 2009.
Pursuant to LCvR 7.2(e), Defendants ' Response was due on July 6 2009 , but was fied on July

, 2009.
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methodology, the State has presented to the Court, among other authorities, the Declarations of

Dr. Michael Hanemann and Dr. Roger Tourangeau. (Dkt. #2242-3 (Hanemann), #2242-

(Tourangeau). ) Dr. Hanemann s credentials are summarized in the State s Motion (p. 20 n. 8),

and his curriculum vitae is attached as Exhibit K thereto (Dkt. #2242- 12). Dr. Tourangeau

credentials are also summarized in the State s Motion (p. 20 n. 9), and his curriculum vitae is

attached as Exhibit L thereto (Dkt. #2242- 13). Dr. Hanemann s and Dr. Tourangeau

Declarations need not be repeated here, but in brief, they provide in part:

The use of a tradeoff based on a scenario which is seen by respondents as
plausible, while actually containing factual inaccuracies, is a well accepted
practice in stated preference analysis, including contingent valuation and choice
experiments. It is a well-established and accepted method for achieving valid and
reliable measurements of value. In many ex ante analyses of government
programs, the means of accomplishing and delivering a program is not known at
the time, and analyses of the public s preferences proceed with an assumed
scenario that people find plausible and respond truthfully to." (Dkt. #2242-
Hanemann Decl 12.

In social science research particularly social psychology, it is a well-established
standard and common practice that information be withheld from the study
participants or that information that is not factually correct be provided to them.
The acceptability of this practice is discussed at length in the social science
literature." (Dkt. #2242- , Tourangeau Decl 

In their Response, Defendants present no testimony or authority to counter those declarations as

a matter of economics, contingent valuation, or survey methodology.

II. Argument

Drs. Connolly and Coale Are Not Qualified To Opine on the Validity of the
CV Survey

Defendants claim that Connolly and Coale merely address "the natural science

assumptions underlying the Stratus CV opinion survey." (Defs. ' Brf. at 3. ) Creating this as their

premise, Defendants go on to recite at great length only the various natural science opinions of

Connolly and Coale and their expertise to render those opinions. (Id at 3- ) They make no
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attempt, however, to argue that Dr. Connolly or Dr. Coale has any education, training, or

expertise in matters of economics, contingent valuation, or survey methodology. Nor could they,

for the reasons set forth in the State s Motion. (Dkt. #2242, State s Motion, pp. 4- , 12- 15.

Defendants go on to make the following representations:

Drs. Connolly and Coale do not offer economic or sampling theory testimony.
(Defs. ' Brf. at 6.

Neither Dr. Connolly nor Dr. Coale will give any testimony regarding contingent
valuation theory or survey techniques. (Id)

That being the case, the Court should strike from the Connolly Report all opinions and related

testimony regarding the validity of the CV Study. Such opinions are peppered throughout the

Report. (See, e.

g., 

Dkt. #2242- , Connolly Report, Ch. 1 , p. 2 ("Because the respondents were

given inaccurate and faulty information about the status of the Ilinois River Watershed and to

Lake Tenkiller, the Survey is not valid and its CV estimate is therefore meaningless.

); 

Ch. 2

p. 11 ("Because the Survey results are based on inaccurate statements regarding the current state

of ecological conditions in the Ilinois River Watershed, the results of that survey that pertain to

willingness-to-pay are invalid"

); 

Ch. 3 , p. 18 ("Because Survey respondents were not

informed regarding the possibility of biological damage associated with alum application to the

lake and river, their responses with respect to willingness-to-pay are invalid. ) Dr. Connolly

further opines throughout Chapters 2 and 3 on, for example, the appropriate level of specificity

and the use of photographs in a CV survey, among other CV-specific findings. Because neither

Dr. Connolly nor Dr. Coale has any expertise in economics, CV, survey methodology and

sampling theory - and Defendants now represent that Connolly and Coale wil not testif on

such matters - the opinions set forth in the Connolly Report relating to such matters should be

stricken.
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Opinions in the Connolly Report Regarding the Alum Scenario Should Be
Excluded as Irrelevant

As fully explained in the State s Motion, the opinions in the Connolly Report regarding

the implementability, effcacy, and any collateral impacts of the CV survey s alum scenario are

irrelevant considerations in the assessment of the validity of the survey, survey responses, and

resulting analysis. These issues are simply irrelevant as a matter of contingent valuation and

survey methodology. (See Dkt. #2317, State s Motion, pp. 17-25. ) Defendants present 

authority to support a contrary view. (Defs. ' Brf. at 9- 16.) They simply present unsupported

argument that "the representations Plaintiff:J made or did not make to survey participants

regarding alum were clearly relevant to the survey outcome. (Id at 11.)

Defendants ' reference to various comments by one of the Stratus team s peer reviewers

Dr. Kerry Smith, is a red herring. (Defs. ' Brf. at 14. ) Defendants take these quotations out of

the overall peer review context. As Dr. Bishop (one of the members of the Stratus team)

testified, Dr. Smith' s comments arose in the context of suggesting ways in which the survey

might be improved; it did not represent his final view on the survey s validity or reliability. 

(Dkt. #2272- , Bishop Dep. at 142:12- 143:15.) Dr. Smith' s comments do not stand for the

proposition that the implementability, effcacy and collateral impacts of the alum scenario are

relevant considerations in assessing the validity of the CV Study.

The Connolly Report Is Not Relevant to Assessing Whether the Stratus CV
Survey Measures Natural Resource Damages

Defendants improperly argue that natural resource damages are limited to restoration

costs. (Defs. ' Brf. at 16- 18. ) In Ohio v. Us. Dep t of Interior 880 F.2d 432 (D. C. Cir. 1989),

Dr. Bishop also explained that as the review process proceeded, the team had at least one
phone conversation with Dr. Smith, who "was satisfied that there was not a weakness where he
thought there might be one." (Dkt. #2272- , Bishop Dep. at 143:10- see also id at 142:5-
143:15 , 156:1- 157:20.) The team also improved the survey to address his concerns. (Id 

142: 1-
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the D. C. Circuit Court of Appeals expressly held that "the regulation limiting damages

recoverable by government trustees for harmed natural resources to 'the lesser of (a) the cost of

restoring or replacing the equivalent of an injured resource or (b) the lost use value of the

resource is directly contrary to the clearly expressed intent of Congress and is therefore invalid.

880 F.2d at 438. Indeed, CERCLA provides that the measure of damages "shall not be limited

" restoration costs. 42 U.S. C. 99607(f)(1). See 73 Fed. Reg. 57259, 57265 (Oct. 2 , 2008).

As the court stated in Ohio: This provision obviously reflects Congress ' apparent concern that

its restorative purpose for imposing damages not be construed as making restoration cost a

damages ceiling." 880 F.2d at 445-46. Thus, Defendants ' premise in this regard is simply

wrong.

The Connolly Report Is Not Relevant To Whether Respondents Found the
Injury Description or Alum Scenario Plausible

Finally, Defendants argue that Connolly and Coale s opinions are relevant to whether the

CV survey respondents found the survey s injury description and alum scenario plausible (Defs.

Brf. at 18-20) - plausibility being the standard, as explained in the Hanemann and Tourangeau

Declarations. Connolly and Coale simply have no expertise in economics, contingent valuation

or survey methodology to opine on whether the survey respondents found the injury description

and alum scenario plausible. While Connolly and Coale may have expertise in soil science and

agricultural production, they are not qualified to opine on the plausibility of the injury

description and alum scenario to the respondents.

III. Conclusion

Based on the foregoing and the State s opening brief, the State respectfully requests that

the Court grant its Motion in Limine (Dkt. #2242) and enter an order excluding the Connolly

Report and any related testimony.
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Respectfully Submitted

A. Drew Edmondson OBA # 2628
ATTORNY GENERA
Kelly H. Burch OBA #17067
ASSISTANT ATTORNYS GENERA
State of Oklahoma
313 N.E. 21 St.
Oklahoma City, OK 73105
(405) 521-3921

Isl Richard T. Garren
M. David Riggs OBA #7583
Joseph P. Lennart OBA #5371
Richard T. Garren OBA #3253
Sharon K. Weaver OBA #19010
Robert A. Nance OBA #6581
D. Sharon Gentry OBA #15641
David P. Page OBA #6852
RIGGS , ABNEY, NEAL, TUREN

ORBISON & LEWIS
502 West Sixth Street
Tulsa, OK 74119
(918) 587-3161

Louis W. Bullock OBA #1305
Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKMORE
110 West Seventh Street Suite 707
Tulsa OK 74119
(918) 584-2001

Frederick C. Baker
(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
MOTLEY RICE, LLC
28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admitted pro hac vice)
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Ingrid L. Moll
(admitted pro hac vice)
MOTLEY RICE, LLC
20 Church Street, 1 Floor
Hartford, CT 06103
(860) 882- 1676

Jonathan D. Orent
(admitted pro hac vice)
Michael G. Rousseau
(admitted pro hac vice)
Fidelma L. Fitzpatrick
(admitted pro hac vice)
MOTLEY RICE, LLC
321 South Main Street
Providence, RI 02940
(401) 457-7700

Attorneys for the State of Oklahoma

CERTIFICA TE OF SERVICE

I hereby certify that on this 21 st day of July, 2009 , I electronically transmitted the above
and foregoing pleading to the Clerk of the Court using the ECF System for fiing and a
transmittal of a Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General fc docket oag. state. ok.us
Kelly H. Burch, Assistant Attorney General kelly burch oag. state. ok.us

M. David Riggs driggs(2riggsabney. com
Joseph P. Lennart j lennart riggsabney. com
Richard T. Garren rgarren riggsabney. com
Sharon K. Weaver sweaver riggsabney. com
Robert A. Nance rnance riggsabney. com
D. Sharon Gentry sgentry riggsabney. com
David P. Page dpage riggsabney. com
RIGGS , ABNEY, NEAL, TUREN, ORBISON & LEWIS

Louis Werner Bullock lbullock bullock -blakemore. com
Robert M. Blakemore blakemore(2bullock - blakemore. com
BULLOCK, BULLOCK & BLAKMORE

Frederick C. Baker fbaker motleyrice. com
Elizabeth C. Ward lward motleyrice. com
Elizabeth Claire Xidis cxidis motleyrice. com
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William H. Narwold bnarwold~motleyrice. com
Ingrid L. Moll imoll~motleyrice. com
Jonathan D. Orent j orent~motleyrice. com
Michael G. Rousseau mrousseau~motleyrice. com
Fidelma L. Fitzpatrick fftzpatrick~motleyrice. com
MOTLEY RICE, LLC
Counsel for State of Oklahoma

Robert P. Redemann rredemann~pmrlaw. net
PERR, MCGIVERN, REDEMAN, REID, BARY & TAYLOR, P.L.L.C.

David C. Senger david~cgmlawok. com

Robert E Sanders rsanders~youngwilliams. com
Edwin Stephen Williams steve. williams~youngwilliams. com
YOUNG WILLIAMS P.
Counsel for Cal-Maine Farms. Inc and Cal-Maine Foods. Inc.

John H. Tucker jtucker~rhodesokla. com
Theresa Noble Hill thill~rhodesokla. com
Colin Hampton Tucker ctucker~rhodesokla. com
Kerry R. Lewis klewis~rhodesokla. com
RHODES , HIERONYMS , JONES , TUCKER & GABLE

Terry Wayen West terr~thewestlawfirm. com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich~faegre. com
Bruce Jones bjones~faegre. com
Krisann C. Kleibacker Lee kklee~faegre. com
Todd P. Walker twalker~faegre. com
Christopher H. Dolan cdolan~faegre. com
Melissa C. Collins mcollins~faegre. com
Colin C. Deihl cdeihl~faegre. com
Randall E. Kahnke rkahnke(2faegre. com
F AEGRE & BENSON, LLP

DaraD. Mann dmann~mckennalong. com
MCKENNA, LONG & ALDRIDGE LLP
Counsel for Can!:il. Inc. & Can!:il Turkev Production. LLC

James Martin Graves j graves~bassettlawfirm. com
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Gary V Weeks gweeks~bassettlawfirm. com
Woody Bassett wbassett~bassettlawfirm. com
K. C. Dupps Tucker kctucker~bassettlawfirm. com
Earl Lee "Buddy" Chadick bchadick~bassettlawfirm. com
Vincent O. Chadick vchadick~bassettlawfirm. com
BASSETT LAW FIRM

George W. Owens gwo~owenslawfirmpc. com
Randall E. Rose rer(2owenslawfirmpc. com
OWENS LAW FIRM, P.
Counsel for Geon!:e s Inc. & Geon!:e s Farms. Inc.

A. Scott McDaniel smcdaniel~mhla- Iaw. com
Nicole Longwell nlongwell~mhla- Iaw. com
Philip Hixon phixon~mhla-Iaw. com
Craig A. Merkes cmerkes~mhla- Iaw. com
MCDANIEL, HIXON, LONGWELL & ACORD , PLLC

Sherry P. Bartley sbartley~mwsgw. com
MITCHELL, WILLIAMS , SELIG, GATES & WOODYAR, PLLC
Counsel for Peterson Farms. Inc.

John Elrod jelrod~cwlaw. com
Vicki Bronson vbronson~cwlaw. com
P. Joshua Wisley jwisley~cwlaw. com
Bruce W. Freeman bfreeman(2cwlaw. com
D. Richard Funk rfunk~cwlaw. com
CONNR & WINTERS , LLP
Counsel for Simmons Foods. Inc.

Stephen L. Jantzen sj antzen~ryanwhaley. com
Paula M. Buchwald pbuchwald~ryanwhaley. com
Patrick M. Ryan pryan~ryanwhaley. com
RYAN, WHALEY, COLDIRON & SHANDY, P.

Mark D. Hopson mhopson~sidley. com
Jay Thomas Jorgensen jjorgensen~sidley. com
Timothy K. Webster twebster~sidley. com
Thomas C. Green tcgreen~sidley. com
Gordon D. Todd gtodd~sidley. com
SIDLEY, AUSTIN, BROWN & WOOD LLP
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Robert W. George robert. george~tyson. com
L. Bryan Burns bryan. burns~tyson. com
Timothy T. Jones tim.jones~tyson. com
TYSON FOODS , INC

Michael R. Bond michael. bond~kutakrock. com
Erin W. Thompson erin. thompson~kutakrock. com
Dustin R. Darst dustin. darst~kutakrock. com
KUT AK ROCK, LLP
Counsel for Tvson Foods. Inc.. Tvson Poultrv. Inc.. Tvson Chicken. Inc.. & Cobb-Vantress. Inc.

R. Thomas Lay rtl~kiralaw. com
KERR, IRVIN, RHODES & ABLES
Frank M. Evans, III fevans~lathropgage. com
Jennifer Stockton Griffn j griffn~lathropgage. com
David Gregory Brown
LATHROP & GAGE LC
Counsel for Wilow Brook Foods. Inc.

Robin S Conrad rconrad~uschamber. com
NATIONAL CHAMER LITIGATION CENTER

Gary S Chilton gchilton~hcdattorneys. com
HOLLADAY, CHILTON AN DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American Tort Reform Association

D. Kenyon Williams, Jr kwilliams~hallestill. com
Michael D. Graves mgraves~hallestil1. com
HALL, ESTILL, HARWICK, GABLE, GOLDEN & NELSON
Counsel for Poultrv Growers/Interested Partiesl Poultrv Partners. Inc.

Richard Ford richard. ford~crowedunlevy. com
LeAnne Burnett leanne. burnett(2crowedunlevy. com
CROWE & DUNEVY
Counsel for Oklahoma Farm Bureau. Inc.

Kendra Akin Jones, Assistant Attorney General Kendra. J ones~arkansasag. gov
Charles L. Moulton, Sr Assistant Attorney General Charles.Moulton~arkansasag. gov
Counsel for State of Arkansas and Arkansas National Resources Commission
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Mark Richard Mullins richard. mullins~mcafeetaft. com
MCAFEE & TAFT
Counsel for Texas Farm Bureau Texas Catte Feeders Association Texas Pork Producers

Association and Texas Association of Dairvmen

Mia Vahlberg mvahlberg~gablelaw. com
GABLE GOTW ALS

James T. Banks jtbanks~hhlaw. com
Adam 1. Siegel aj siegel~hhlaw. com
HOGAN & HARTSON, LLP
Counsel for National Chicken Council S. Poult and E Association & National Turke
Federation

John D. Russell j russell(2fellerssnider. com
FELLERS , SNIDER, BLANKENSHIP, BAILEY
& TIPPENS , PC

William A. Waddell, Jr. waddell(2fec. net
David E. Choate dchoate~fec.net
FRIDAY, ELDREDGE & CLAR, LLP
Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds reynolds~titushillis. com
Jessica E. Rainey j rainey~titushillis. com
TITUS , HILLIS , REYNOLDS , LOVE
DICKMAN & MCCALMON

Nikaa Baugh Jordan nj ordan~lightfootlaw. com
William S. Cox, III wcox~lightfootlaw. com
LIGHTFOOT , FRANKLIN & WHITE, LLC
Counsel for American Farm Bureau and National Cattemen s Beef Association

Duane L. Berlin dberlin~levberlin. com
LEV & BERLIN PC
Counsel for Council of American Surve Research Or anizations & American Association for
Public Ooinion Research
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Also on this 21 st day of July, 2009 I mailed a copy of the above and foregoing pleading
to:

Thomas C Green -- via email: tcgreen~sidley. com
Sidley, Austin, Brown & Wood LLP

Dustin McDaniel
Justin Allen
Offce of the Attorney General (Little Rock)
323 Center St, Ste 200
Little Rock, AR 72201-2610

Steven B. Randall
58185 County Rd 658
Kansas, Ok 74347

Cary Silverman -- via email: csilverman~shb. com
Victor E Schwartz
Shook Hardy & Bacon LLP (Washington DC)

Isl Richard T. Garren
Richard. T. Garren
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